	INTERPRETIVE GUIDELINES -  INTERMEDIATE CARE FACILITIES FOR PERSONS WITH MENTAL RETARDATION

	TAG

NUMBER
	REGULATION
	GUIDANCE TO SURVEYORS



	
	
	GOVERNING BODY

	
	§440.150 Intermediate care facility services, other than in institutions for mental diseases.

	

	W102
	§483.410  Condition of participation:  Governing body and management
	Interpretive Guidelines §483.410

The Condition of participation is not met if:

· One or more of the other 7 conditions of participation have first been determined to be not met, and the governing body has failed  to take action that identifies and resolves  systemic problems of a serious and recurrent nature; and/or 

· The standards within this condition are not met.


	
	(a) Standard: Governing body.
	Interpretive Guidelines §483.410(a)


	W103
	The facility must identify an individual or individuals to constitute the governing body of the facility.
	Interpretive Guidelines §483.410(a)
Review the written documentation to verify that the facility has designated the individual or individuals to constitute the governing body and their titles.

	
	The governing body must‑ ‑
	Interpretive Guidelines §483.410(a)

	W104
	(1) Exercise general policy, budget, and operating direction over the facility;
	Interpretive Guidelines §483.410(a)(1)
The governing body develops, monitors, and revises, as necessary, policies and operating directions which ensure the necessary staffing, training resources, equipment and environment to provide individuals with active treatment and to provide for their health and safety.
Direction by the Governing Body includes areas such as health, safety, sanitation, maintenance and repair, and utilization and management of staff.  When Condition level deficiencies (other than the Governing Body Condition) are repeated and pervasive patterns of Standard level deficiencies are cited, the actions of the Governing Body should be reviewed to determine whether adequate direction has been provided by that body. 

Interview the administrator or review the minutes of governing body meetings, if available, to determine whether or not the governing body identified and addressed the cited problem.

Example: Surveyor notes that staff  have been trained, but are not implementing programs or are being inappropriately deployed (e.g., there are enough staff but they are assigned to duties like record keeping which prevents them from delivering needed services).  There is documentation to confirm the Governing Body was aware of these problems, but were not addressing the concerns. This indicates a failure of the governing body to exercise operating direction over the facility.

	W105
	(2) Set the qualifications (in addition to those already set by State law, if any) for the administrator of the facility; and
	Interpretive Guidelines §483.410(a)(2)
The policies of the facility must include the qualifications of the administrator and the qualifications are stated in the job description of the administrator. 

	W106
	(3) Appoint the administrator of the facility
	Interpretive Guidelines §483.410(a)(3)
This appointment must be in writing.

	
	(b) Standard:  Compliance with Federal, State and local laws.
	Interpretive Guidelines §483.410(b)


	
	The facility must be in compliance with all applicable provisions of Federal, State and local laws, regulations and codes pertaining to
	Interpretive Guidelines §483.410(b)

The facility is under no adverse action by a Federal, State, or local authority. Such adverse actions include, but are not limited to fines, limitation on services that may be provided, or loss of licensure. 

The facility must be able to provide for review current licenses and permits as well as applicable reports of inspections by State or local health authorities.

If a situation is identified indicating the provider may not be in compliance with Federal, State, or local law, refer that information to the AHJ for follow-up actions. See W107, W108, or W109. 

	W107
	health,
	Interpretive Guidelines §483.410(b)
Reference the specific law, regulation, or code not met. 

	W108
	safety, and 
	Interpretive Guidelines §483.410(b)
Reference the specific law, regulation, or code not met.

	W109
	sanitation
	Interpretive Guidelines §483.410(b)
Reference the specific law, regulation, or code not met.

	
	(c) Standard: Client Records
	Interpretive Guidelines §483.410(c)


	W110
	(1) The facility must develop and maintain a recordkeeping system that includes a separate record for each client and
	Interpretive Guidelines §483.410(c)(1)


	W111
	that documents the client's health care, active treatment, social information, and protection of the client's rights.
	Interpretive Guidelines §483.410(c)(1)
Reference the specific law, regulation, or code not met. 

The structure and content of an individual’s record must be an accurate, functional representation of the actual experience of the individual in the facility. 

The record should contain an accurate account of all communications, correspondence, program plans, progress summaries, activity plans and activity participation, incidents, consent forms and all medical information.

	W112
	(2) The facility must keep confidential all information contained in the clients' records, regardless of the form or storage method of the records.

	Interpretive Guidelines §483.410(c)(2)
"Keep confidential" means safeguarding the content of information including video, audio, and/or computer stored information from unauthorized disclosure without the specific informed consent of the individual, parent of a minor child, or legal guardian, and consistent with the advocate's right of access.  Facility staff and consultants, hired to provide services to the individual, should have access to only that portion of information that is necessary to provide effective responsive services to the individual. 
The facility has in place sufficient safeguards to ensure that access to all information regarding individuals is limited to those individuals designated by HIPAA (Health Insurance Portability and Accountability Act) requirements, the Developmental Disabilities Act, State law and facility policy. 

The facility should prevent any instances of unauthorized access or dissemination.  For example, the staff is observed to leave the client record in the living room of the house where visitors may read the record.  

The facility must develop and follow procedures for maintaining the confidentiality of client information during transport to during medical appointments or outings. 

Confidentiality applies to both central records and information kept at dispersed locations.  If there is information considered too confidential to place in the record used by all staff (e.g., identification of the family's financial assets, sensitive medical data), it may be retained in a companion record located in a secure location in the facility.  A notation must be made in the primary record of the location of confidential information.  The facility must ensure that any client information provided to day services programs is maintained confidential.  

The sharing of individual specific information with members of the "specially constituted committee" required by §483.450(f)(3), who are not affiliated with the agency, does not violate an individual's right to have information about him or her kept confidential.  The committee must have relevant information to function properly. 

The facility should have members of the specially constituted committee, who are not agency staff, sign confidentiality agreements.

	W113
	(3) The facility must develop and implement policies and procedures governing the release of any client information, including consents necessary from the client, or parents (if the client is a minor) or legal guardian.
	Interpretive Guidelines §483.410(c)(3)
The facility develops and follows written policies governing the release of client information. 
Release of any personally identifiable information does not occur unless consent(s) is obtained prior to the release.
These policies must address at a minimum :

a) who must give consent for the release of information from records;

b) who should be notified when records have been released;

c) procedures to be followed with subpoenas;

d) time frames for providing requested information.

	W114
	(4) Any individual who makes an entry in a client's record must make it legibly, date it, and sign it.


	Interpretive Guidelines §483.410(c)(4)
Patterns of illegible writing in hard copy records can contribute to communication deficits among staff.  Patterns of illegible writing which cannot be easily interpreted by facility staff constitute a safety issue. 

Electronic signatures are acceptable in the electronic record system. 

	W115
	(5) The facility must provide a legend to explain any symbol or abbreviation used in a client's record.
	Interpretive Guidelines §483.410(c)(5)


	W116
	(6) The facility must provide each identified residential living unit with appropriate aspects of each client's record.
	Interpretive Guidelines §483.410(c)(6)
"Appropriate" means those parts of each individual's record most likely (or known) to be needed by the residential staff to carry out the individual's active treatment program in the unit, to alert staff to health risks and other aspects of medical treatment, to support the psychosocial needs of the individual, to contact family or emergency contacts, and to provide anything else necessary to the staff's ability to work on behalf of the individual. 

The staff of the residential living unit has, and can access, all information which is relevant to implementing individual program plans, appropriate care of, interaction with, and provision of services for the individual.

	
	(d) Standard:  Services provided under agreements with outside sources.
	Interpretive Guidelines §483.410(d)


	W117
	(1) If a service required under this subpart is not provided directly, the facility must have a written agreement with an outside program, resource, or service to furnish the necessary service, including emergency and other health care.

	Interpretive Guidelines §483.410(d)(1)
If a service is not provided directly, there must be a written agreement for such services. 

Contracts are required for emergency services such as dentists, pharmacies, and hospitals. 
Federal statute (P.L. 94-142) requires all school-aged children to receive a free and appropriate school education.  Therefore, a written agreement between ICFs/MR and public schools is not necessary.

	
	(2) The agreement must‑ ‑
	Interpretive Guidelines §483.410(d)(2)


	W118
	(i) Contain the responsibilities, functions, objectives, and other terms agreed to by both parties; and
	Interpretive Guidelines §483.410(d)(2)(i)


	W119
	(ii) Provide that the facility is responsible for assuring that the outside services meet the standards for quality of services contained in this subpart.
	Interpretive Guidelines §483.410(d)(2)(ii)


	W120
	(3) The facility must assure that outside services meet the needs of each client.

	Interpretive Guidelines §483.410(d)(3)
Outside services are any services needed by the clients and not provided directly by the facility (hospital visits, dental visits, day program services, etc.).

Programs and services must be coordinated between the facility and the outside service and foster consistency of implementation, across settings of teaching strategies and behavior management. 

The facility monitors outside services on an ongoing basis to ensure that any outside services provided are consistent with the needs of each individual as identified in the IPP. 

For example, if the facility is implementing a behavior management or a communication program for the individual.  It is shared with and implemented by the outside program (workshop, day program, etc.)  At periodic intervals the facility staff visit or communicate with the outside program to verify consistency across the two settings. 

	W121
	(4) If living quarters are not provided in a facility owned by the ICF/MR, the ICF/MR remains directly responsible for the standards relating to physical environment that are specified in §483.470(a) through (g), (j) and (k).
	Interpretive Guidelines §483.410(d)(4)
Even though the facility's premises may be rented from a landlord, the facility must ensure that the requirements for physical environment are met, either through arrangement with the landlord or through the facility's own services


	
	(e) Standard:  Licensure.
	Interpretive Guidelines §483.410(e)

	W101
	The facility must be licensed under applicable State and local law.
	Interpretive Guidelines §483.410(e)
The facility has a current, valid State license when required under State law.


Governing Body 7-22-2011 page 8

